UNDERSTANDING YOUR PROFESSIONAL LIABILITY EXPOSURES

Think it can’t happen to you?  Think again.

In today’s increasingly litigious environment, no profession is safe from the threat of a lawsuit.  Given the sophistication and proliferation of products now available in the marketplace today, it should come as no surprise that insurance agents, brokers, and workplace marketers/enrollers are becoming more likely targets for legal action.  Industry figures indicate an insurance professional now has a one in eight chance of being sued.

Why are agents being sued?

Legal action can stem from inadequate coverage, misrepresentation of information, cancellation errors, and the poor handling of policy applications.  Failure to fully explain the potential downside risk of a financial product, or providing misleading or erroneous information can also result in a suit.

Another potential professional liability exposure faced by agents is due to the improper handling of confidential applicant data.  Individuals who regularly handle such sensitive information as patient medical records have a particular responsibility to maintain the confidentiality of these records.  Failure to exercise the appropriate degree of care – whether intentional or not – can have a significant adverse financial impact on the agent.  The federal Health Insurance Portability and Accountability Act (HIPAA) calls for stiff fines and other penalties for not complying with patient privacy regulations.  Lawsuits can also be brought for breach of confidentiality
Not even the significant advances in office automation can fully prevent an agent from making errors.  A recent article in the National Underwriter profiled the results of an internal audit conducted by a nationally recognized insurance broker.  The review determined that nearly 60% of their policy files were found to contain errors.  Most of the mistakes had to do with schedules, forms, coverages, and policy dates.   

Workplace marketers and voluntary benefits enrollers are not immune to the rising trends in litigation aimed at insurance professionals.  Their greatest potential for a lawsuit comes from deficiencies in the agent’s internal sales process.  Short-cuts taken to expedite a sale may result in overlooking a key eligibility factor, neglecting to look into past medical history, or making assumptions about the facts on an application.  Not following through can also be actionable, especially when an agent fails to deliver additional information promised to applicants or does not turn in enrollment forms on a timely basis.
Voluntary benefit enrollment firms face a unique risk exposure called vicarious liability.  Vicarious Liability occurs when one person is liable for the negligent actions of another, even though the first person was not directly responsible for the injury. For instance, a parent sometimes can be vicariously liable for the harmful acts of a child and an employer sometimes can be vicariously liable for the acts of a worker.

Enrollment firms face a vicarious liability exposure if they retain other agents to secure applications for voluntary benefit coverages at an employer’s facility.  This entity may be found liable for the negligent practices of the individual enroller even if they were not directly involved in the transaction.

The National Association of Insurance and Financial Advisors recently analyzed the frequency of claims brought against Life/A&H agents.  The results are shown below:

	CLAIMS FREQUENCY BY ERROR TYPE

	Failure to Explain
	-----------------------
	38%

	Disclosure Error
	-----------------------
	18%

	Policy Change Error
	-----------------------
	9%

	Security/Finance Product
	-----------------------
	8%

	Insolvencies
	-----------------------
	8%

	Premium Error
	-----------------------
	8%

	Other
	-----------------------
	6%

	Office Error
	-----------------------
	4%

	Cancelled Error
	-----------------------
	4%

	Delay Error
	-----------------------
	4%

	Tax Loss Penalties
	-----------------------
	2%

	Beneficiary Error
	-----------------------
	1%


Mitigating an agent’s professional liability exposure

There are several ways that an agent can protect himself/herself from being sued:

· Thoroughly understand the products you are selling.  Become knowledgeable in all of the aspects of the policy form – coverages, conditions, exclusions, etc.

· Be selective in choosing the carriers with which you do business.  Make sure the company is licensed to do business in your sales territory.  Also check the carrier’s financial rating.  This data can be obtained from several sources, including AMBest,  Moody’s and Standard & Poor’s.

· Maintain fully documented policy files.  Recording key information now may help reduce the chances of a successful case being made against you, especially if it is brought years in the future.

· Audit your internal sales process.  Look at your internal policies and procedures.  Conduct periodic reviews of your marketing message.  Impress upon your sales staff the need to not “cut corners” when it comes to explaining benefits.

Errors and Omissions Insurance

No agent’s risk management strategy would be complete without securing and maintaining adequate professional liability insurance.  Errors and Omissions (E&O) insurance is a form of professional liability coverage designed to protect an insured against allegations of mistakes made while performing the duties associated with his/her business.  Most policies include coverage for both defense costs (e.g., attorney fees, court costs, etc.) and settlements or judgements.  Intentional wrongdoing is specifically excluded.

How much does Errors and Omissions coverage cost?  A lot will depend on the individual characteristics of the agency, says Glenn Clark, President of Rockwood Programs, Inc.  Rockwood is a nationwide provider of E&O insurance specifically tailored to Life/A&H agents and Brokers.  “The key elements of our rating strategy are the agency’s annual revenues and the complexity of its distribution structure.  Through endorsements, policies can be further customized to cover ancillary activities such as Property & Casualty insurance sales. Special rate consideration is given to retirees and newcomers into the profession”.       

Of course no amount of preparation and care will fully eliminate an agent’s exposure to a professional liability claim.  However – sound business practices and a knowledge of the market and its products will go a long way in helping to avoid litigation. 
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